
 

 

Dr. Mani Kumar Meena* 

w
w

w
.i
g

n
it

e
d

.i
n

 

605 

 

 Journal of Advances and Scholarly Researches in Allied Education 
Vol. 18, Issue No. 4, July-2021, ISSN 2230-7540 

 

Corporate Insolvency Laws in India 

 

Dr. Mani Kumar Meena* 

Assistant Professor, Jaipur School of Law, Maharaj Vinayak Global University, Jaipur-302028 (Rajasthan) 

Abstract - Global economic slowdown, credit crunch, and decrease in cross-border loans, trade financing, 
and FDI all followed the 2008 financial crisis, which had a negative impact on businesses all around the 
world. Commercial bankruptcy rules are needed to effectively liquidate and reorganize unviable 
enterprises and optimize the entire value of proceeds obtained by creditors, owners, workers, or any other 
stakeholder. This is why there has been an increase in corporate insolvencies. Credit markets in India 
are in a distressed situation because to India's poor insolvency process, considerable inefficiencies, and 
systemic exploitation. With a focus on creditor-driven bankruptcy resolution, the Code promises 
sweeping changes. Early detection and maximization of the value of bankrupt businesses are the goals 
of this program. Bilateral and reciprocal agreements with other nations are also part of the Code's 
provisions for dealing with cross-border bankruptcy. 
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INTRODUCTION 

When a person or company's obligations outweigh its 

assets, they are considered to be insolvent. It's not 

uncommon for a company to be declared insolvent 

when it's not able to raise the funds necessary to 

cover its debts when they come due. Even if an 

entity's entire assets surpass its total obligations, it 

may nevertheless be considered technically insolvent. 

Lenders cannot compel a borrower to file for 

involuntary bankruptcy or liquidate his or her assets 

based on a borrower's mere insolvency. Basically, 

insolvency is a state of being unable to pay money 

borrowed by an individual or company within a certain 

time, whereas bankruptcy is a legal ground for a 

company or an organization to file a petition in the 

court of law when it fails to fulfill any financial 

obligation or debt. An organization's outstanding 

obligations are appraised and payed out in court, 

where the petition is to be filed. An organization can 

file for bankruptcy in order to get rid of any financial or 

debt obligations. (1) Debts that have not been repaid 

in full to the creditor or lender, If an individual files a 

petition to declare insolvency in India, it would harm 

his credit rating since the bankruptcy filing will make it 

difficult for a corporation to obtain a new loan from a 

creditor, making it difficult for an individual to obtain 

credit. It can be caused by a variety of factors, 

including poor money management, an increase in the 

cost of the initial money, or a decrease in cash flow. 

The need for legislation to regulate terms like 

"insolvency" and "bankruptcy" became apparent in 

India when the country's industries were discovered to 

be plagued by an epidemic of industrial disease. 

This led to situations in which creditors went unpaid, 

which harmed creditors and lenders alike because 

they had no way to recover their money. A structure 

was therefore put in place to address the issue. (2) 

Importance of Insolvency Law 

Foreshadowing increased economic growth through 

successful governmental engagement in economic 

policy is an important function played by insolvency 

and bankruptcy law. When a company isn't in the 

finest financial shape, exit obstacles might prohibit it 

from going out of business. Such obstacles prevent 

troubled enterprises from exiting, obstructing the 

effective allocation of scarce resources in an 

economy. Additionally, this impedes technological 

advancement, preventing new technologies from 

being developed to replace the older ones. 

Entrepreneurship thrives when there are no barriers 

to leaving. Entrepreneurship is stifled by laws that 

require long judicial processes or levy penalties for 

bankruptcy. The existence of an effective insolvency 

process in a country is also a criterion for a 

company's departure. Banks and investors are more 

prepared to lend and entrepreneurs are more eager 

to enter the market with some risk when effective 

insolvency laws are in place towards the conclusion 

of a company's life cycle. For the restructuring or 

liquidation of bankrupt companies, an efficient 

insolvency legislation is essential. (3) 
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It acts as a safety net for business activity by providing 

methods for rescue or value, and optimizing exit from 

the business, so providing comfort. In order to be 

effective, an insolvency and company exit system 

must be able to quickly discern between companies 

that can be salvaged and those that need to be exited. 

quickly. Premature liquidation of long-term enterprises 

should be discouraged by an effective insolvency 

process. Managers and stockholders who take on 

risky debt or make other rash financial decisions 

should be discouraged from doing so. Poor 

management choices or a short-term economic 

setback do not mean that a company cannot be saved. 

All parties involved gain from such an outcome. For 

creditors, more money is returned; for employees, they 

keep their employment; for the supply chain, it is 

maintained. Study after study shows that effective 

reforms of creditor rights are linked to reduced interest 

rates, more access to credit, enhanced creditor 

recovery, and stronger job preservation. A company's 

creditworthiness improves if creditors are able to 

recover most of their investments at the end of 

bankruptcy proceedings. Creditors' faith in bankruptcy 

can be preserved if a bankruptcy regime maintains the 

absolute priority of claims. Because different nations 

have tackled the issue in different ways, there is no 

one worldwide legal framework for arranging an 

effective bankruptcy resolution process even though 

the need of a functioning insolvency resolution system 

is widely acknowledged. The underlying economic 

environment, legal traditions, institutional structures, 

and political economy of a nation are to blame for 

these discrepancies. In addition, insolvency rules have 

evolved throughout time in response to shifting 

stakeholder requirements. (4) 

Functions of a Corporate Insolvency 

The following are the functions of a corporate 

insolvency regime: 

 It recognizes the first indicators of bankruptcy.  

 An insolvency procedure can be started 
rapidly. 

 For the stakeholders, it provides a platform 
from which they may collectively make 
decisions about what will happen to their 
troubled company. 

 The rearrangement of viable firms is helped. 

 As soon as possible, liquidate the firms that 
are no longer viable in order to prevent any 
significant value loss. 

Scheme of Insolvency Laws 

Personal insolvency, which governs individuals and 

partnership firms under the Provisional Insolvency Act 

of 1920 and the Presidency Towns Insolvency Act of 

1908, and corporate insolvency, the result of which is 

the winding up of a company under the Companies Act 

of 1956, are the two main streams of insolvency 

legislation. During the process of liberalization and 

deregulation, India has seen an enormous increase in 

retail loans for people, home loans, and credit card 

users. To guarantee that insolvency actions against 

people are handled as quickly as possible, it will be 

required in the near future to re-examine personal 

insolvency rules. When a company cannot be saved, 

the basic principles of corporate insolvency include 

returning the debtor company to profitable trading, 

maximizing the return to creditors as a whole, and 

making sure that creditors' rights are fairly 

redistributed. They also include making sure that the 

causes of the company's failure can be addressed. 

(5) 

Potential Causes of Stigma Surrounding 

Personal Insolvency 

The severe treatment of debtors in the past has 

contributed to the rise of a stigma around personal 

bankruptcy. As a result, bankrupts were viewed as 

criminals who defrauded their creditors of their faith 

and, more importantly, the money they had entrusted 

to them. Debtor humiliation and disparaging 

behaviors were commonplace in the early debt 

recovery system, as a result. In particular, the 

debtor's person was targeted rather than his or her 

property in the enforcement of the unpaid debt 

amount. Because of this, it was not uncommon for 

creditors to sentence debtors and their family 

members to slavery, dismember them, or even kill 

them in order to collect on the loan. It was common 

practice in Roman law to dismember the corpse of a 

bankrupt debtor and distribute the pieces to the 

several creditors, according to the amount owed by 

each. According to the teachings in the 

Dharamashastras, ancient Hindu law likewise dealt 

extensively with the issue of debt and its repayment. 

Written by sages in ancient times, the 

Dharamashastras are a collection of Smiriti writings 

containing a set of laws and a code of behavior. The 

Dharamashastras considered it a sin to not pay 

one's debts, and said that all of the debtor's good 

actions would go to the creditor if he or she died with 

an unpaid obligation. In addition, the debtor had to 

serve as a slave or a beast to the creditor in the 

hereafter in order to pay off the loan. As a result of 

the Smiritis, cruel and unusual penalties became 

possible. As an example, the Manusmiriti authorized 

debtors to be forced to undertake labor in order to 
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recoup their obligation. The creditor may even use 

violence against the debtor, including killing or 

maiming him or his family, or imprisoning his wife, 

kids, or animals until the debt was paid in full. 48 As a 

result, these harsh and insulting actions played a 

crucial part in creating and perpetuating an intense 

social stigma around bankruptcy. (6) 

Insolvency and Bankruptcy Law in India 

Free entrance was a major emphasis of the Indian 

reforms of the 1990s. Liberalism, privatization, and 

globalization were all brought in as a result. As 

registration became a right rather than a privilege, the 

license-permit-quota Raj was dissolved. Firms that met 

the qualifying criteria were able to raise funds on their 

own, without the need for official permission, therefore 

facilitating competition. The reforms of the 2000s were 

aimed at establishing a free and fair market. It moved 

away from the control of monopoly of corporations in 

order to encourage competition in the market. It was 

no longer regarded terrible to be large or dominant, but 

it was deemed bad when it was abused. As a result of 

reforms, businesses were no longer able to limit the 

freedom of other businesses to operate. This is seen 

in the improvement in economic freedom, which 

assesses how supportive policies and institutions are 

of economic freedom for India during the 1990s. As a 

result, we've seen something truly remarkable. (7) 

Growth since 1992 has been more than twice as fast 

as in the pre-reforms era, on average. India's economy 

has grown to over a trillion dollars and is now the 

world's sixth biggest. As a result of the shift from 

socialism with limited entrance to marketism without 

exit, the Indian economy has incurred a large cost of 

the impending exit. With limited resources and 

frequent failures in a market economy, India need a 

codified and organized method to put the underused 

resources to more effective uses and protect 

entrepreneurs from failures. Because of the absence 

of this mechanism in the 1960s and 1970s, certain ill 

private sector firms were taken over by the 

government and nationalized sectors. This is a good 

indicator of its importance. Legal and institutional 

frameworks for dealing with a debt default have been 

attempted several times. In spite of this, the Indian 

economy has undergone significant transformations. 

Recovering debts was possible through the Indian 

Contract Act of 1872 and other specific legislation, but 

these, as well as others like the Securitization of 

Financial Assets & Enforcing Securities Interest Act, 

2002, failed to produce the results expected. There 

was also no aid from the Sick Industrial Companies 

(Special Provisions) Act, 1985 and the winding-up 

provisions of the Companies Act, 1956, which were 

supposed to benefit both creditors and businesses. 

Also outdated were the Presidential Towns Insolvency 

Act of 1909, and the Provincial Insolvency Act of 1920, 

both of which dealt with individual insolvency. 

Confidence in lenders, and hence the lending market, 

was shattered by this. The corporate debt market was 

still in its infancy when secured bank loans were the 

most common type of financing. (8) 

The Difference between Insolvency and 
Bankruptcy 

The phrases "insolvency" and "bankruptcy" are 
sometimes used interchangeably, leading some to 
believe they refer to the same entity. These two 
terms, although being similar, have quite distinct 
meanings, despite their similarity. One of the most 
common ways to describe bankruptcy is as the 
inability to pay back your debts on time. In contrast, 
bankruptcy is a legal procedure used to resolve a 
company's financial difficulties. 

Insolvency 

The state of affairs that leads to the filing of a 
bankruptcy petition is known as "insolvency." When 
a person, family, or business is unable to repay its 
creditors on time, it is considered insolvent. The 
cash inflow is usually less than the cash outflow 
when this happens. Individual debtors are unable to 
repay their obligations because their salaries are too 
low. This signifies that a company's assets are 
smaller than its obligations, and that money is 
flowing into the firm as a result. Those who find 
themselves in a position of insolvency are more 
likely than not to take actions toward recovery. 
Bankruptcy is one of the most prevalent ways to deal 
with financial difficulties. (9) 

Bankruptcy 

A person's incapacity to pay back debts is officially 
declared when they file for bankruptcy. When one 
declares bankruptcy, they are obligated to use 
government funds to repay their debts. 
Reorganization and liquidation bankruptcy are the 
two most common types of bankruptcy. Under 
reorganization bankruptcy, debtors modify their 
repayment arrangements so they are more 
manageable. Bankruptcy in which assets are 
liquidated in order to pay creditors is called a 
liquidation bankruptcy. 

Enactment of the Insolvency and Bankruptcy 
Code, 2016 

Stressed assets in the financial system reached 
unacceptably high levels at the end of 2015 as a 
result of these disastrous initiatives. Approximately 
9% of total bank loans and 13% of public sector 
bank loans, or more than 80% of all non-performing 
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assets, were in this category by September 2016. 
Major corporations have interest coverage ratios of 
less than, indicating a lack of ability to service debts. 
Since both banks and corporations were bleeding from 
poor loans, what came to be known as the "Twin 
Balance Sheet issue" developed? Amidst all of this, on 
May 28, 2016, the Insolvency and Bankruptcy Code, 
2016 (Code) was passed, modernizing and 
streamlining the country's insolvency and bankruptcy 
resolution system and replacing the previous, archaic 
regime. Corporate restructuring and insolvency 
resolution regulations will be streamlined to ensure 
asset value is maximized for all stakeholders while 
encouraging entrepreneurship and financing is made 
more readily available through the Code's 
amendments and consolidation. Companies, limited 
liability partnerships, other types of corporations, 
personal guarantors, partnerships, proprietorships, 
and other types of entities are all covered by the 
Code's insolvency provisions. All parties involved are 
bound by the process's established linearity and 
collaborative nature. When a company becomes 
bankrupt, it gives creditors an opportunity to analyze 
the debtor's financial stability, A method for resolving a 
company's bankruptcy. (10) 

There are two ways to precede with individual 
bankruptcy proceedings under the Code: either 
through a new start procedure that results in debt 
write-offs for qualifying debts or through the insolvency 
resolution process, which gives debtors the 
opportunity to negotiate payments. If the insolvency 
resolution procedure fails, a bankruptcy proceeding 
including the sale of the debtor's assets may be 
initiated. Insolvency legislation in India had never 
before been proactive, incentive-compliant, market-
driven, and time-bound. In many cases, the institutions 
needed to put in place a contemporary, effective 
bankruptcy procedure simply did not exist. In many 
ways, the Code and the reforms proposed by the Code 
were an experiment in economic legislation. The 
speed with which the code was enacted and 
implemented probably has no comparison in the 
country or the world at large. 

Progress So Far 

A comprehensive regulatory and environment for 
resolving corporate bankruptcy was in place by the 
end of 2016, and the Code was already being utilized 
by both debtors and creditors. When it comes to 
dealing with non-performing assets (NPAs), the Code 
has given banks another tool in their toolbox: 
resolution. Resolution and recovery are two choices 
that a bank may pick from, and it has a wide range of 
possibilities for both. It is not a new option in the 
Code's recovery menu. Because of the Code, a full 
ecosystem has been developed, one that binds 
processes and service providers together in pursuit of 
the Code's goals. Insolvency and valuation are two 
professions that have emerged as a result of the 
Code's passage, which has professionalized 
insolvency services. A wide range of options for 
resolving conflicts have been opened up by the Code, 

including mergers, acquisitions, and restructurings of 
all kinds. Due to the growth of these new industries, 
there are now new markets for the services of 
professionals such as insolvency practitioners, 
insolvency professionals associations, and registered 
valuers. Around 3,000 IPs, 3 IPAs, 69 IPEs, 3,030 
RVs, and 12 RVOs are currently in use. The Code has 
also spawned new markets for education and training 
of these experts. The provisions of the Code are being 
used by both debtors and creditors. 3,700 corporations 
have been allowed to CIRP, including several with 
high NPAs, until March 2020. A total of 1,135 CIRPs 
have completed the process, either by generating 
resolution plans or being ordered to liquidate. A total of 
312 appeals, reviews, or settlements have been 
resolved, and 157 have been canceled. Voluntary 
liquidation proceedings have been initiated by a further 
669 businesses. There is a wide range of legal 
knowledge. Problems arising during reform 
implementation have been addressed head-on by the 
administration. As of 2016, the Code has undergone 
four revisions in a short period of time, mostly to 
simplify procedures and correct any new flaws. (11) 

The Evolution of Bankruptcy Laws in India 

The Presidency-towns an insolvency court was 
established by statute Geo.4,c 73 For the most part, 
these were the courts that were created to aid the 
insolvent debtors. They were both private courts and 
record courts. The Supreme Court, which is 
considered as the highest court in the land, is open 
to anybody who is dissatisfied with the decision of 
the court named above. For the benefit of an 
insolvent or a borrower, the Supreme Court set up 
the capacity to hear and transmit petitions of this 
nature that it differentiated as fair and substantial, as 
well as identical in nature. The Supreme Court 
entrusted the personnel of the insolvency court. In 
the eyes of the public, one of these officials was a 
"regular appointee". In the event that a lender 
launched or originated a mediation request or an 
arbitration order, the indebted party's property 
interest was handed to the simple one determined by 
the request's uprightness.. The break-guarantee 
orders were also agreed upon. 

Indian Insolvency Act, 1848: During the year of 
1848, the previous licenses were cancelled and a 
new Act, known as the Indian Insolvency Act (c. 
21.5), was approved, known as the Indian 
Insolvency Act. All merchants and non-brokers are 
specifically mentioned in the Act. It was the intention 
of this legislation to allow the Supreme Court justices 
to keep a close eye on the courts created by the 
Insolvent Debtors Relief Act of 1828. 

Administration towns Insolvency Act, 1909: The 
Indian Insolvency Act, 1848, was considered out-of-
date in the early twentieth century, and a new 
legislation modeled after the English Bankruptcy 
Acts was nominated or chosen as a replacement. As 
a result of the Bankruptcy demonstration of 1883 
and the Bankruptcy Act of 1890, the Presidency-
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towns Insolvency Act7 was enacted in 1909, replacing 
the Act of 1848, which was thought to be of little use. 
The Indian Insolvency Act, like anything else, had its 
shortcomings, but one of the most glaring was that the 
Act benefited the debtors more than the lenders. The 
lawful assignees' troops were extremely tepid. He just 
gathered assets since he lacked the energy to think 
about possible measures. Rather of relying on the 
courts, a new Act gave the courts the power to force 
the disclosure of indebted property. Section 79 of the 
Indian Penal Code8 mandates that the official trustee 
investigate and inspect any bankruptcy case and 
respond to any application for liberating by stating 
whether there is reason to believe that the bankrupt 
committed any indebtedness crimes or other crimes 
listed in segments 421 to 424 of the IPC8 in relation to 
his debt or if the court would be justified in believing 
that the bankrupt had committed any of these crimes. 

Need For Bankruptcy Laws in India 

It is not the liquidation and discontinuance of insolvent 
matter that current bankruptcy legislation and finance 
obligation reconstruction acts are focused on so much 
as the renewal of capital substances and the gradable 
construction of account holders confronting money 
issues in order to allow their own restoration and 
business to proceed. It's illegal in other portions of the 
bankruptcy regulations for a firm to continue operating 
while its name is wiped out. Laws are necessary to 
ensure that the rights of individuals are respected in a 
civilized society, and to do so, we must rely on 
legislation. Take, for example, traffic laws. If there are 
no traffic regulations, the result will be anarchy. Since 
it's clear that law is the only way to keep things under 
control, we're confident that there will be more 
regulation in the future. For bankruptcy and 
insolvency, the same holds true; for a new-age 
company, it is compelled to borrow money in order to 
grow, and in the event it fails to meet its obligations to 
creditors, creditors will begin to lose interest in lending 
money. Thus, there is a need to protect the interest of 
the lender in order to keep borrowing and lending 
going. (12) 

Debt relief law is nothing more than a friendly 
regulation put in place to offer respite and comfort to 
those who, due to unforeseen or serious 
circumstances, find themselves unable to meet their 
financial obligations. 

In addition, it seeks to ensure the fair distribution of an 
indebted person's domain between his creditors and, 
on the basis of that, to exclude him from taking a risk 
with respect to his commitments under certain 
conditions. We can see that the Bankruptcy Act has 
been completely disregarded if we dig deep enough. 
When a person is declared insolvent, the public loses 
faith in him.. According to the bankruptcy legislation, 
account holders are protected against ridicule, 
humiliation, and abuse by their creditors. 

CONCLUSION 

Many economic indicators, such as credit growth, job 
preservation, job creation, and entrepreneurship, are 
influenced by the legal framework governing 
insolvency and bankruptcy. This in turn has an effect 
on overall economic growth. It also has an effect on 
the willingness of investors, banks, corporations, and 
entrepreneurs to take risks. The opening points on the 
major economic difficulties are all handled by the 
Code's current, comprehensive insolvency and 
bankruptcy law. Codification's implementation is 
already showing effects in several areas, and as the 
new system becomes more established, further 
improvement will be seen. 
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