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Abstract 

The relationship between national security and civil liberties remains one of the most contested 

issues in constitutional democracies. In India, anti-terror legislation and preventive detention 

laws have increasingly been criticized for their potential misuse against political dissent, 

activists, journalists, and civil society actors. Laws such as the Unlawful Activities 

(Prevention) Act (UAPA), the National Security Act (NSA), and various state preventive 

detention statutes provide extensive powers to the executive to detain individuals for 

prolonged periods with limited judicial scrutiny. While these laws were enacted to address 

serious threats such as terrorism and threats to public order, their application has often raised 

concerns regarding the erosion of due process, presumption of innocence, and personal liberty. 

This article critically examines the constitutional framework of preventive detention, the 

functioning of anti-terror laws in India, and the implications of these laws for democratic 

dissent and civil liberties. The study highlights the tension between national security 

imperatives and fundamental rights, arguing that unchecked executive power risks 

criminalizing legitimate democratic dissent. 

Keywords: Dissent, Preventive Detention, Anti-Terror Laws, Due Process, UAPA, National 
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INTRODUCTION 

In a democratic society, the freedom to express disagreement with governmental policies and 

institutions forms the foundation of political participation and accountability. Dissent allows 

citizens to question authority, demand transparency, and contribute to the evolution of 

democratic governance. The Indian Constitution recognizes this democratic value by 

guaranteeing fundamental rights such as freedom of speech and expression, freedom of 

association, and personal liberty. These rights, primarily enshrined under Articles 19, 21, and 

22 of the Constitution, are intended to protect individuals from arbitrary state action and ensure 

that the exercise of governmental power remains subject to the rule of law. 
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However, the relationship between national security and civil liberties has always been 

complex and contested. Modern states frequently face challenges such as terrorism, 

insurgency, organized crime, and threats to public order, which often prompt governments to 

adopt extraordinary legal measures. In India, several laws have been enacted to address such 

security concerns, including the Unlawful Activities (Prevention) Act, 1967 (UAPA), the 

National Security Act, 1980 (NSA), and earlier statutes such as the Terrorist and Disruptive 

Activities (Prevention) Act (TADA) and the Prevention of Terrorism Act (POTA). These laws 

grant extensive powers to law enforcement agencies, including preventive detention, extended 

custody, restrictions on bail, and broad definitions of unlawful or terrorist activities. 

While these laws were introduced with the objective of protecting national security and 

maintaining public order, their implementation has generated significant debate regarding their 

impact on civil liberties and democratic freedoms. Critics argue that the broad and often vague 

provisions of such legislation enable authorities to use these laws not only against genuine 

threats to national security but also against individuals engaged in political dissent, activism, 

journalism, or peaceful protest. The use of anti-terror legislation in cases involving civil 

society actors has led to concerns that dissent is increasingly being framed as a security threat 

rather than recognized as a legitimate democratic practice. 

A particularly controversial aspect of India’s legal framework is the existence of preventive 

detention laws. Preventive detention permits the state to detain an individual without trial on 

the suspicion that the person may engage in activities prejudicial to national security, public 

order, or the maintenance of essential services. Although the Constitution itself allows 

preventive detention under certain circumstances, it also provides limited procedural 

safeguards. Nevertheless, preventive detention remains a contentious tool because it departs 

from the fundamental principles of criminal jurisprudence, such as the presumption of 

innocence, the right to a fair trial, and the requirement that punishment follow conviction. 

The increasing reliance on anti-terror laws and preventive detention mechanisms has raised 

serious concerns about the erosion of due process in India’s criminal justice system. Due 

process requires that individuals should not be deprived of their liberty except through fair, 

reasonable, and legally established procedures. However, provisions such as prolonged pre-

trial detention, stringent bail conditions, and restrictions on disclosure of evidence often 

undermine these safeguards. In practice, individuals accused under such laws may remain in 
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custody for long periods without conviction, which effectively transforms detention into 

punishment before trial. 

Furthermore, the criminalization of dissent has broader implications for democratic 

governance. When citizens fear legal consequences for criticizing the government or 

participating in protest movements, the space for democratic dialogue gradually diminishes. 

This phenomenon is often described as the “chilling effect” on freedom of expression, where 

individuals refrain from exercising their rights due to the risk of legal action. In such 

circumstances, the use of national security laws can unintentionally weaken democratic 

institutions and erode public trust in the justice system. 

The judiciary has played an important role in attempting to balance the competing interests of 

state security and individual liberty. Over the years, the Supreme Court of India has 

emphasized that personal liberty is a fundamental constitutional value and that any restriction 

on it must satisfy the standards of fairness, reasonableness, and proportionality. Landmark 

judgments have expanded the interpretation of the right to life and personal liberty under 

Article 21, establishing that procedural safeguards are essential components of constitutional 

governance. Despite these judicial developments, courts often face difficulties in scrutinizing 

executive decisions taken in the name of national security, resulting in a delicate and 

sometimes uneasy balance between liberty and security. 

Against this background, the debate over the criminalization of dissent in India has gained 

increasing significance in recent years. Scholars, legal practitioners, and human rights 

organizations have raised concerns that extraordinary security laws, when used without 

adequate safeguards, risk undermining the constitutional principles of democracy, liberty, and 

the rule of law. The challenge therefore lies in ensuring that the state retains the necessary 

legal tools to address genuine security threats while simultaneously protecting the fundamental 

rights that form the cornerstone of India’s constitutional democracy. 

This article seeks to critically examine the relationship between anti-terror legislation, 

preventive detention, and the protection of due process in India. It explores how the application 

of these laws may affect democratic dissent and civil liberties, and it evaluates whether 

existing legal safeguards are sufficient to prevent misuse. By analyzing the constitutional 

framework, legislative provisions, judicial interpretations, and contemporary debates, the 

study aims to highlight the need for a balanced approach that reconciles national security 

concerns with the preservation of fundamental rights. 
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CONCEPT OF DISSENT IN A DEMOCRATIC SOCIETY 

Dissent is a fundamental component of any democratic system and plays a crucial role in 

ensuring accountability, transparency, and the protection of individual freedoms. In its 

simplest sense, dissent refers to the expression of disagreement or opposition to prevailing 

opinions, policies, or actions of those in authority. In democratic societies, dissent is not 

merely tolerated but recognized as an essential element of political participation and social 

progress. It allows citizens to question government decisions, challenge unjust laws, and 

advocate for reforms that reflect the needs and aspirations of the people. Without the presence 

of dissent, democracy risks transforming into a system where authority goes unquestioned and 

the voices of the public remain unheard. 

The importance of dissent in democracy lies in its ability to foster dialogue and critical debate. 

Democratic governance is based on the principle that political power ultimately derives from 

the will of the people. For this reason, citizens must have the freedom to express their opinions 

and criticisms without fear of retaliation. Dissent creates an environment in which different 

viewpoints can be discussed openly, enabling society to evaluate government actions and hold 

public authorities accountable. It also contributes to the evolution of laws and policies by 

highlighting social injustices and bringing marginalized perspectives into the public sphere. 

In the context of constitutional democracies, dissent is closely linked with the protection of 

fundamental rights. In India, the Constitution guarantees the right to freedom of speech and 

expression, the right to assemble peacefully, and the right to form associations. These rights 

collectively provide the legal foundation for dissenting opinions and political protest. The 

framers of the Constitution recognized that democratic governance requires a vibrant public 

sphere in which citizens can engage in debate and criticize the actions of the state. As a result, 

constitutional protections for free speech are designed not only to safeguard individual 

autonomy but also to strengthen democratic institutions. 

Dissent also plays an important role in promoting social change and justice. Throughout 

history, many progressive reforms have emerged as a result of dissenting voices that 

challenged established systems of power. Movements advocating civil rights, gender equality, 

environmental protection, and labor rights have often begun with individuals or groups 

questioning existing norms and demanding reform. In this sense, dissent functions as a catalyst 

for transformation, enabling societies to adapt and evolve in response to changing social 

realities. 
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From a legal perspective, dissent must be distinguished from acts that threaten public order or 

national security. While the state has a legitimate interest in maintaining peace and preventing 

violence, democratic principles require that peaceful criticism and protest should not be 

equated with criminal conduct. The challenge for governments lies in balancing the need for 

security with the obligation to protect fundamental freedoms. When dissent is incorrectly 

interpreted as a threat to the state, there is a risk that laws intended to address security concerns 

may be used to suppress legitimate political expression. 

The judiciary has frequently emphasized the significance of dissent in democratic life. Courts 

have recognized that criticism of government policies, even if it is harsh or unpopular, falls 

within the scope of constitutionally protected speech. In several decisions, the judiciary has 

affirmed that the right to disagree with the government is a cornerstone of democratic 

governance. This judicial recognition reflects the broader constitutional commitment to 

pluralism and open debate. 

At the same time, the concept of dissent has increasingly become the subject of political and 

legal controversy in contemporary societies. Governments often face pressures to respond to 

security threats, public unrest, or political instability, which may lead to the enactment of 

restrictive laws. When such laws are applied in a manner that targets political activists, 

journalists, or protest movements, concerns arise that dissent is being criminalized rather than 

protected. The labeling of dissenting voices as “anti-national” or “anti-state” can create a 

climate in which legitimate criticism is discouraged, thereby weakening democratic 

accountability. 

Another important aspect of dissent in a democratic society is its relationship with civil society 

and the media. Civil society organizations, advocacy groups, and independent media 

institutions play a critical role in articulating dissenting viewpoints and bringing attention to 

issues that may otherwise remain ignored. Through investigative journalism, public 

campaigns, and policy advocacy, these actors contribute to the formation of informed public 

opinion. Their ability to operate freely is therefore closely connected with the overall health 

of democratic governance. 

Moreover, dissent serves as a safeguard against the concentration of power. In democratic 

systems, power is distributed among various institutions such as the legislature, executive, 

judiciary, and the public sphere. The expression of dissent helps maintain this balance by 

ensuring that government actions remain subject to scrutiny. When dissenting voices are 
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suppressed, the risk of authoritarian tendencies increases, as unchecked power may lead to the 

erosion of constitutional values and individual rights. 

In the Indian context, dissent has historically played a significant role in shaping the nation’s 

political and social landscape. The struggle for independence itself was characterized by 

widespread dissent against colonial rule through movements of civil disobedience, protests, 

and public mobilization. Leaders of the independence movement emphasized the importance 

of peaceful resistance and moral critique of unjust authority. This historical experience 

influenced the constitutional vision of India as a democratic republic that respects diverse 

opinions and encourages participatory governance. 

Despite these constitutional and historical foundations, the contemporary debate surrounding 

dissent continues to evolve. The increasing use of stringent legal frameworks in response to 

security concerns has led to questions about the extent to which democratic dissent is protected 

in practice. Critics argue that the broad interpretation of certain laws may blur the line between 

genuine threats to national security and legitimate expressions of political opposition. As a 

result, the concept of dissent must be carefully examined within the framework of 

constitutional principles and the rule of law. 

Ultimately, dissent should be understood not as a challenge to democracy but as an expression 

of its vitality. A healthy democracy depends on the ability of its citizens to question authority, 

propose alternatives, and participate actively in public discourse. Protecting the space for 

dissent therefore strengthens democratic institutions and ensures that governance remains 

responsive to the needs and aspirations of society. The recognition and protection of dissent 

are thus indispensable for preserving the values of liberty, equality, and justice that lie at the 

heart of constitutional democracy. 

ANTI-TERROR LAWS IN INDIA 

The threat of terrorism and activities that challenge the sovereignty and integrity of the nation 

has compelled many countries to adopt stringent legal frameworks aimed at protecting national 

security. India, being a diverse and geopolitically sensitive nation, has faced various forms of 

internal and external security challenges such as insurgency, separatist movements, cross-

border terrorism, and organized extremist activities. In response to these threats, the Indian 

state has enacted a number of anti-terror laws that grant special powers to law enforcement 

agencies in order to prevent and combat acts of terrorism. While these laws are intended to 
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ensure national security and public order, their provisions have often been the subject of 

intense debate regarding their impact on civil liberties and due process. 

One of the earliest legislative measures aimed at addressing unlawful and subversive activities 

was the Unlawful Activities (Prevention) Act, 1967 (UAPA). Initially enacted to deal with 

secessionist activities and threats to the sovereignty and integrity of India, the Act was 

designed to enable the government to declare certain organizations as unlawful and restrict 

activities that could endanger national unity. However, over time, the scope of the Act has 

expanded significantly through a series of amendments. Particularly after the repeal of earlier 

anti-terror laws such as the Terrorist and Disruptive Activities (Prevention) Act (TADA) and 

the Prevention of Terrorism Act (POTA), many of their provisions were incorporated into the 

UAPA. As a result, the Act gradually evolved into India’s primary anti-terror legislation. 

The amendments to the UAPA in 2004, 2008, 2012, and 2019 considerably strengthened the 

powers of the state in dealing with terrorism-related offences. These amendments introduced 

a broader definition of terrorist acts, allowed the designation of individuals as terrorists, and 

provided extensive investigative powers to agencies such as the National Investigation Agency 

(NIA). The law also contains stringent provisions regarding bail, extended periods of detention 

during investigation, and the admissibility of certain forms of evidence. While these measures 

were introduced to improve the effectiveness of counter-terrorism efforts, critics argue that the 

wide scope of the Act may allow its provisions to be used in cases that do not necessarily 

involve genuine terrorist threats. 

Before the prominence of UAPA as the central anti-terror law, India relied on other special 

statutes such as the Terrorist and Disruptive Activities (Prevention) Act (TADA), 1985. TADA 

was enacted during a period of heightened insurgency and militancy, particularly in Punjab 

and other regions. The law contained several extraordinary provisions, including extended 

detention without filing of charges, confessions made to police officers being admissible as 

evidence, and special courts for speedy trials. Although the objective of TADA was to curb 

terrorism, it faced severe criticism due to allegations of widespread misuse and human rights 

violations. A large number of individuals were arrested under the law, but the conviction rate 

remained extremely low, raising concerns that the statute was being used indiscriminately. 

Owing to these criticisms and public opposition, TADA was allowed to lapse in 1995. 

Subsequently, in the wake of growing concerns about terrorism in the early 2000s, the 

Prevention of Terrorism Act (POTA), 2002 was enacted. POTA sought to provide a 
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comprehensive legal framework to address terrorist activities and enhance the capacity of 

investigative agencies. Like TADA, the Act included provisions allowing prolonged detention, 

interception of communications, and the establishment of special courts for terrorism-related 

offences. However, POTA also attracted criticism for allegedly being used against political 

opponents, minority communities, and social activists. Several instances were cited where 

individuals were charged under the Act for activities that were arguably unrelated to terrorism. 

Due to these concerns, the Act was repealed in 2004, though certain ongoing cases continued 

under its provisions. 

Following the repeal of POTA, many of its features were integrated into amendments to the 

UAPA, which gradually became the principal anti-terror law in India. The expanded UAPA 

now covers a wide range of activities classified as terrorist acts, including acts intended to 

threaten the unity, integrity, security, or sovereignty of India. The law also allows the 

government to designate organizations and individuals as terrorists and to freeze their assets. 

In addition, the Act provides investigative agencies with extended time limits for filing charge 

sheets and imposes strict conditions for granting bail to accused persons. 

A notable feature of anti-terror laws in India is the stringent bail regime. Under provisions 

such as Section 43D (5) of the UAPA, courts are required to deny bail if there are reasonable 

grounds to believe that the allegations against the accused are prima facie true. This provision 

effectively reverses the general principle of criminal jurisprudence that presumes innocence 

until guilt is proven. As a consequence, individuals accused under anti-terror laws may remain 

in custody for prolonged periods during the investigation and trial process. Critics argue that 

such provisions may undermine the fundamental principle that liberty should not be curtailed 

without due process and judicial scrutiny. 

Another important aspect of India’s anti-terror framework is the establishment of specialized 

investigative agencies and courts. The National Investigation Agency (NIA) was created in 

2008 to investigate and prosecute offences related to terrorism and other serious crimes 

affecting national security. The NIA operates under a special statutory framework that allows 

it to investigate cases across states without requiring prior approval from state governments in 

certain circumstances. Special courts designated for terrorism-related offences are intended to 

ensure faster trials and more efficient adjudication of complex cases involving national 

security concerns. 
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Despite their stated objectives, anti-terror laws in India have often been criticized for their 

potential to infringe upon fundamental rights and civil liberties. Human rights organizations 

and legal scholars have raised concerns that the broad definitions of terrorism, combined with 

extensive investigative powers, may lead to the targeting of individuals engaged in political 

activism, journalism, or peaceful protest. In some instances, individuals have been detained 

under anti-terror laws for extended periods before being acquitted due to lack of evidence. 

Such situations raise important questions about the balance between national security and 

individual liberty. 

The judiciary has played an important role in interpreting the provisions of anti-terror laws and 

ensuring that they operate within constitutional limits. Courts have emphasized that national 

security cannot be used as a justification for arbitrary deprivation of personal liberty. At the 

same time, the judiciary has recognized that the state has a legitimate responsibility to protect 

citizens from acts of terrorism and violence. This dual responsibility requires courts to 

carefully evaluate the application of anti-terror laws in each case to ensure that they do not 

violate constitutional guarantees of fairness, equality, and due process. 

In recent years, the debate surrounding anti-terror laws has intensified, particularly in relation 

to allegations that such laws are sometimes used to suppress dissenting voices. Critics argue 

that when anti-terror provisions are applied in cases involving civil society actors, students, 

journalists, or political activists, it creates the perception that dissent is being equated with 

threats to national security. This perception has significant implications for democratic 

governance, as it may discourage individuals from exercising their constitutional right to free 

expression. 

Therefore, while anti-terror laws are undoubtedly important for addressing genuine security 

threats, their implementation must be accompanied by robust safeguards to prevent misuse. 

Ensuring transparency, judicial oversight, and adherence to constitutional principles is 

essential to maintaining the delicate balance between protecting national security and 

preserving democratic freedoms. A legal framework that effectively addresses terrorism while 

respecting civil liberties is necessary for sustaining both the rule of law and the democratic 

character of the Indian state. 
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PREVENTIVE DETENTION IN INDIA 

Preventive detention is one of the most controversial aspects of the Indian legal system because 

it allows the state to detain an individual without trial on the suspicion that the person may 

engage in activities harmful to public order, national security, or the maintenance of essential 

services. Unlike punitive detention, which is imposed as a punishment after a person has been 

found guilty of a crime through judicial proceedings, preventive detention is based on the 

anticipation of future conduct. The objective of preventive detention is not to punish an 

individual for past actions but to prevent potential threats to the security and stability of the 

state. While such measures are often justified on the grounds of national security and public 

safety, they raise serious concerns regarding individual liberty, due process, and the rule of 

law. 

The constitutional framework of India uniquely recognizes preventive detention within its 

legal structure. Article 22 of the Constitution explicitly provides for the possibility of 

preventive detention while simultaneously establishing certain procedural safeguards for 

detainees. Under Article 22(4), a person detained preventively cannot be held for more than 

three months unless an Advisory Board, consisting of persons qualified to be judges of a High 

Court, reports that there are sufficient grounds for the detention. Additionally, Article 22(5) 

requires that the detainee must be informed of the grounds of detention as soon as possible and 

must be given the earliest opportunity to make a representation against the detention order. 

These provisions were included by the framers of the Constitution in recognition of the 

security challenges faced by the newly independent nation. However, the inclusion of 

preventive detention within the constitutional framework has been widely debated, as it 

represents a significant departure from traditional principles of criminal justice. 

The origins of preventive detention in India can be traced back to colonial legislation. During 

British rule, laws such as the Defence of India Act, 1915, and the Rowlatt Act, 1919, permitted 

the colonial government to detain individuals suspected of revolutionary or anti-government 

activities without trial. These laws were widely criticized by Indian leaders as instruments of 

oppression and were strongly opposed during the freedom struggle. Ironically, despite such 

opposition during the colonial period, preventive detention was incorporated into the 

constitutional framework of independent India due to concerns about maintaining public order 

and addressing threats to national unity. 
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After independence, several statutes were enacted to implement the system of preventive 

detention. One of the earliest laws was the Preventive Detention Act, 1950, which authorized 

the government to detain individuals in the interest of national security and public order. 

Although the Act was intended to be a temporary measure, it remained in force for nearly two 

decades before eventually lapsing in 1969. Later, other laws were introduced to address similar 

concerns, including the Maintenance of Internal Security Act (MISA), 1971, which granted 

extensive powers to the government to detain individuals without trial. MISA became 

particularly controversial during the period of Emergency (1975–1977), when it was used 

extensively to detain political opponents, journalists, and activists. Following the end of the 

Emergency, the Act was repealed due to widespread criticism and allegations of misuse. 

In the contemporary legal framework, preventive detention is primarily governed by statutes 

such as the National Security Act, 1980 (NSA) and various state-level preventive detention 

laws. The NSA allows both central and state governments to detain individuals for up to twelve 

months if they are satisfied that such detention is necessary to prevent the person from acting 

in a manner prejudicial to national security, public order, or the maintenance of essential 

supplies and services. The Act grants significant discretion to executive authorities, enabling 

district magistrates and state governments to issue detention orders without prior judicial 

approval. While the Act includes provisions for review by an Advisory Board, critics argue 

that the procedural safeguards are often insufficient to prevent arbitrary detention. 

Several states in India have also enacted preventive detention laws targeting specific types of 

activities, such as organized crime, smuggling, and activities deemed harmful to public order. 

Examples include laws dealing with economic offences, drug trafficking, and habitual 

offenders. Although these statutes are intended to address specific social and economic 

problems, their existence reflects the continuing reliance of the Indian legal system on 

preventive detention as a tool of governance. 

One of the central criticisms of preventive detention laws is that they deviate from fundamental 

principles of criminal jurisprudence. In a typical criminal justice system, an individual is 

presumed innocent until proven guilty, and the state must establish guilt through evidence 

presented in a fair and open trial. Preventive detention, however, allows the state to deprive 

individuals of their liberty based on suspicion or anticipation of future conduct, without the 

requirement of proving an offence in a court of law. This creates a tension between the 

objectives of national security and the constitutional guarantee of personal liberty. 
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The Supreme Court of India has addressed the issue of preventive detention in numerous cases 

and has attempted to balance the interests of state security with the protection of individual 

rights. In A.K. Gopalan v. State of Madras (1950), the Court initially adopted a narrow 

interpretation of personal liberty and upheld the validity of preventive detention laws. 

However, in later judgments such as Maneka Gandhi v. Union of India (1978), the Court 

expanded the interpretation of Article 21 and emphasized that any law depriving a person of 

liberty must satisfy the requirements of fairness, reasonableness, and non-arbitrariness. This 

broader interpretation strengthened judicial scrutiny over executive actions related to 

detention. 

Despite these judicial safeguards, preventive detention remains a contentious issue in 

contemporary India. Critics argue that detention orders are sometimes issued on vague or 

insufficient grounds, and detainees may face significant obstacles in challenging such orders 

effectively. Since the decision to detain an individual is often based on confidential 

intelligence reports, the detainee may not receive full access to the evidence against them. This 

lack of transparency can limit the ability of detainees to defend themselves and raises concerns 

about procedural fairness. 

Another major concern relates to the potential misuse of preventive detention laws in situations 

involving political protests, civil unrest, or social movements. In certain cases, preventive 

detention has been used against individuals participating in demonstrations or expressing 

dissenting views. When such laws are applied in a manner that targets political opponents or 

activists, it raises questions about whether preventive detention is being used as a tool for 

maintaining public order or as a mechanism for suppressing dissent. 

The continued existence and use of preventive detention laws in India illustrate the ongoing 

tension between security and liberty in democratic governance. While the state has a legitimate 

duty to protect citizens from threats to national security and public order, this responsibility 

must be exercised within the framework of constitutional safeguards and respect for 

fundamental rights. The challenge lies in ensuring that preventive detention remains an 

exceptional measure used only in circumstances where there is a genuine and imminent threat 

to public safety. 

In a democratic society governed by the rule of law, the protection of personal liberty must 

remain a central concern. Therefore, preventive detention laws should be subject to strict 

judicial oversight, transparent procedures, and periodic review to ensure that they are not 
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misused. Strengthening procedural safeguards, ensuring accountability of executive 

authorities, and promoting judicial vigilance are essential steps toward balancing the need for 

security with the preservation of democratic freedoms and individual rights.  

THE EROSION OF DUE PROCESS 

Due process of law is one of the most fundamental principles of a fair and just legal system. It 

refers to the legal requirement that the state must respect all procedural safeguards before 

depriving a person of life, liberty, or property. The concept ensures that individuals are treated 

fairly under the law and that governmental power is exercised within clearly defined legal 

boundaries. In democratic societies governed by the rule of law, due process acts as a safeguard 

against arbitrary state action and protects individuals from unjust detention, unfair trials, and 

abuse of power. In the Indian constitutional framework, the idea of due process is closely 

associated with the protection of personal liberty under Article 21 of the Constitution, which 

guarantees that no person shall be deprived of life or personal liberty except according to 

procedure established by law. 

Although the phrase “due process of law” was not explicitly included in the Constitution at the 

time of its adoption, the Supreme Court of India has gradually expanded the meaning of Article 

21 to incorporate the essence of due process through judicial interpretation. In early 

constitutional jurisprudence, the judiciary adopted a narrow interpretation of personal liberty, 

allowing the legislature considerable freedom to determine the procedures through which 

liberty could be restricted. However, over time, the courts recognized that merely following a 

legal procedure was insufficient if that procedure itself was unjust, arbitrary, or unreasonable. 

As a result, the concept of due process evolved to include the requirement that laws affecting 

personal liberty must be fair, just, and reasonable. 

A landmark development in this regard occurred in the case of Maneka Gandhi v. Union of 

India (1978), where the Supreme Court significantly broadened the scope of Article 21. The 

Court held that any procedure that deprives a person of personal liberty must satisfy the 

principles of fairness, non-arbitrariness, and reasonableness. This decision transformed Article 

21 into a powerful constitutional safeguard and established that procedural fairness is an 

essential component of the right to life and liberty. The judgment also linked Articles 14, 19, 

and 21, creating a comprehensive framework for the protection of fundamental rights. 
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Despite these judicial developments, concerns have emerged regarding the gradual erosion of 

due process in certain areas of India’s legal system, particularly in cases involving national 

security, anti-terror legislation, and preventive detention. Laws enacted to address terrorism 

and threats to public order often include extraordinary provisions that depart from ordinary 

criminal procedure. These provisions may allow prolonged detention without trial, strict bail 

conditions, expanded powers of investigation, and limitations on access to evidence. While 

such measures are often justified as necessary for combating serious threats to national 

security, they can also undermine the procedural safeguards that protect individual liberty. 

One of the key aspects of due process is the principle of presumption of innocence, which 

requires that an accused person be considered innocent until proven guilty in a court of law. 

However, certain provisions in special laws may effectively weaken this principle by imposing 

severe restrictions on bail or by shifting the burden of proof in specific circumstances. When 

individuals remain in custody for extended periods before trial due to stringent bail conditions, 

detention itself may begin to resemble punishment even before guilt has been established. 

Another important component of due process is the right to a fair and speedy trial. The criminal 

justice system is expected to ensure that accused persons are given an opportunity to defend 

themselves in a transparent and impartial legal proceeding. However, delays in investigation 

and trial proceedings, particularly in cases involving complex security-related legislation, may 

result in individuals remaining incarcerated for long periods while their cases are pending. In 

such situations, the prolonged pre-trial detention can undermine the fundamental right to 

personal liberty and raise questions about the effectiveness of procedural safeguards. 

Access to legal representation and the ability to challenge detention orders are also essential 

elements of due process. Individuals accused of criminal offences must have the opportunity 

to consult legal counsel, present evidence, and cross-examine witnesses. However, in certain 

cases involving national security concerns, authorities may restrict access to specific 

information on the grounds of confidentiality or public safety. While such restrictions may be 

justified in exceptional circumstances, they can also limit the ability of accused persons to 

defend themselves effectively, thereby weakening the fairness of legal proceedings. 

The erosion of due process also becomes evident in the context of preventive detention. 

Preventive detention laws permit the detention of individuals based on the suspicion that they 

may engage in activities harmful to public order or national security in the future. Unlike 

ordinary criminal proceedings, preventive detention does not require the state to prove the 
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commission of an offence before a court of law. Although the Constitution provides certain 

safeguards, such as the review of detention orders by Advisory Boards, the absence of a regular 

judicial trial means that detainees may have limited opportunities to challenge the evidence or 

reasoning behind their detention. 

Furthermore, the use of broad and vague legal definitions in certain statutes can contribute to 

the weakening of due process protections. When legal provisions define offences in overly 

expansive terms, law enforcement authorities may exercise wide discretion in interpreting and 

applying the law. Such discretion can increase the risk of arbitrary or inconsistent enforcement 

and may lead to the targeting of individuals who are engaged in legitimate activities such as 

political protest, academic debate, or journalistic investigation. 

The erosion of due process has broader implications for democratic governance and the 

protection of human rights. When procedural safeguards are weakened, public confidence in 

the justice system may decline, and citizens may perceive legal institutions as instruments of 

coercion rather than guardians of justice. A legal system that prioritizes security at the expense 

of fairness risks undermining the very constitutional values it seeks to protect. 

The judiciary has often emphasized that national security concerns must be balanced with the 

protection of fundamental rights. Courts have repeatedly stated that the rule of law requires 

that all actions of the state be subject to constitutional scrutiny. Even in cases involving serious 

threats to national security, the principles of fairness, transparency, and accountability must 

guide the exercise of governmental power. 

In recent years, debates surrounding due process in India have intensified as scholars, legal 

practitioners, and civil society organizations have raised concerns about the growing use of 

extraordinary laws and investigative powers. These discussions highlight the importance of 

maintaining a legal framework that both protects the nation from genuine security threats and 

preserves the constitutional commitment to individual liberty and justice. 

Ultimately, the preservation of due process is essential for sustaining the legitimacy and 

integrity of the legal system. A democratic society must ensure that measures adopted in the 

name of security do not compromise the fundamental rights that form the cornerstone of 

constitutional governance. Strengthening judicial oversight, ensuring transparency in 

investigative procedures, and reaffirming the importance of procedural fairness are crucial 

steps toward preventing the erosion of due process and safeguarding the rule of law in India. 
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JUDICIAL RESPONSE AND CONSTITUTIONAL INTERPRETATION 

The judiciary in India has played a pivotal role in interpreting constitutional provisions related 

to personal liberty, preventive detention, and national security laws. Through a series of 

landmark judgments, the Supreme Court and various High Courts have attempted to strike a 

balance between the state’s obligation to maintain national security and the constitutional 

mandate to protect individual rights. The courts have consistently emphasized that while the 

state may enact special laws to combat terrorism or maintain public order, such laws must 

operate within the framework of constitutional safeguards, particularly those embodied in 

Articles 14, 19, and 21 of the Constitution. 

One of the earliest cases dealing with preventive detention and personal liberty was A.K. 

Gopalan v. State of Madras (1950). In this case, the Supreme Court upheld the validity of the 

Preventive Detention Act, 1950 and adopted a narrow interpretation of fundamental rights. 

The Court held that each fundamental right under the Constitution operated independently and 

that the phrase “procedure established by law” in Article 21 meant any procedure prescribed 

by a validly enacted law, regardless of whether that procedure was fair or reasonable. This 

judgment allowed the legislature considerable freedom in enacting laws that restricted 

personal liberty, as long as such laws were formally valid. 

However, the approach taken in A.K. Gopalan was later reconsidered by the Supreme Court 

in the landmark case of Maneka Gandhi v. Union of India (1978). In this case, the Court 

significantly expanded the interpretation of Article 21 by holding that the procedure 

established by law must be “just, fair, and reasonable” and not arbitrary or oppressive. The 

Court also established the principle that Articles 14, 19, and 21 are interrelated and must be 

read together when assessing the validity of laws affecting personal liberty. This judgment 

effectively introduced the concept of substantive due process into Indian constitutional 

jurisprudence and strengthened judicial scrutiny of laws that restrict fundamental rights. 

Another significant decision concerning preventive detention was ADM Jabalpur v. Shivkant 

Shukla (1976), decided during the Emergency period. The Supreme Court held that during the 

Emergency, when the right to approach courts for enforcement of fundamental rights was 

suspended, detainees could not challenge the legality of their detention through habeas corpus 

petitions. This judgment has been widely criticized as one of the darkest moments in Indian 

constitutional history because it effectively allowed the executive to detain individuals without 

judicial oversight. In later years, the Supreme Court itself acknowledged the shortcomings of 
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this decision, and in Justice K.S. Puttaswamy v. Union of India (2017) the Court expressly 

declared that the majority ruling in ADM Jabalpur was incorrect and inconsistent with 

constitutional values. 

The Supreme Court has also examined the constitutional validity of preventive detention laws 

in A.K. Roy v. Union of India (1982), which dealt with the National Security Act, 1980. In 

this case, the Court upheld the validity of the Act but emphasized that preventive detention 

laws must be applied with great caution. The Court observed that personal liberty is one of the 

most precious rights guaranteed by the Constitution and that detention without trial is an 

exceptional measure that must be strictly justified. The judgment also stressed the importance 

of procedural safeguards, such as the right of the detainee to be informed of the grounds of 

detention and the opportunity to make a representation against the detention order. 

Judicial scrutiny of anti-terror legislation has also played an important role in shaping the legal 

landscape in India. In Kartar Singh v. State of Punjab (1994), the Supreme Court examined 

the constitutional validity of the Terrorist and Disruptive Activities (Prevention) Act (TADA). 

While the Court upheld the validity of the Act, it acknowledged the possibility of misuse and 

laid down detailed guidelines to prevent arbitrary application. The Court recognized that 

extraordinary laws dealing with terrorism must include safeguards to protect innocent 

individuals from wrongful prosecution. 

Similarly, in People’s Union for Civil Liberties v. Union of India (2004), the Supreme Court 

addressed concerns related to the interception of telephone communications by government 

authorities. Although the case primarily dealt with privacy and surveillance, the Court 

emphasized that the exercise of state power must be subject to procedural safeguards and 

oversight mechanisms. The judgment highlighted the importance of maintaining transparency 

and accountability when the state exercises powers that may affect fundamental rights. 

More recently, the judiciary has examined the operation of anti-terror laws such as the 

Unlawful Activities (Prevention) Act (UAPA). In Union of India v. K.A. Najeeb (2021), the 

Supreme Court held that constitutional courts have the authority to grant bail in cases involving 

stringent statutory restrictions if prolonged incarceration violates the fundamental rights of the 

accused. The Court recognized that extended pre-trial detention without the likelihood of an 

early trial can infringe the right to personal liberty guaranteed under Article 21. This judgment 

reaffirmed that constitutional courts retain the power to intervene when statutory provisions 

operate in a manner that undermines fundamental rights. 



 Journal of Advances and Scholarly Research In Allied Education 
Vol.23, Issue No. 2 April-2026, ISSN 2230-7540 

 

Nisha Gaur, Mr. Nikhil Jain  www.ignited.in 221 

  

Another important development occurred in Arup Bhuyan v. State of Assam (2011), where 

the Supreme Court held that mere membership in a banned organization is not sufficient to 

establish criminal liability unless there is evidence of active participation in unlawful 

activities. The Court relied on principles of freedom of association and emphasized that 

criminal liability must be based on concrete acts rather than mere ideological affiliation. This 

judgment reinforced the importance of protecting democratic freedoms while addressing 

security concerns. 

The judiciary has also consistently recognized the importance of habeas corpus as a vital 

safeguard against unlawful detention. Through numerous decisions, courts have reiterated that 

habeas corpus petitions serve as a critical mechanism for protecting personal liberty and 

ensuring that executive authorities do not abuse their power to detain individuals arbitrarily. 

The availability of judicial review allows courts to examine whether detention orders comply 

with constitutional and statutory requirements. 

Despite these judicial efforts, debates continue regarding the effectiveness of constitutional 

safeguards in preventing the misuse of preventive detention and anti-terror laws. While courts 

have established important legal principles, the practical implementation of these principles 

often depends on the conduct of investigative agencies and executive authorities. Judicial 

intervention usually occurs after an individual has already been detained or prosecuted, which 

means that the harm to personal liberty may already have occurred. 

In conclusion, the judiciary has played a crucial role in shaping the constitutional interpretation 

of laws related to national security, preventive detention, and anti-terror legislation in India. 

Through landmark judgments, courts have emphasized the importance of fairness, 

reasonableness, and proportionality in restricting fundamental rights. At the same time, the 

judiciary has acknowledged the state’s responsibility to protect citizens from genuine security 

threats. The challenge lies in maintaining a careful balance between these competing concerns. 

Continuous judicial vigilance, adherence to constitutional principles, and the strengthening of 

procedural safeguards are essential to ensure that the exercise of state power does not 

undermine the democratic values enshrined in the Constitution of India. 

IMPACT ON CIVIL LIBERTIES AND DEMOCRATIC SPACE 

The growing reliance on anti-terror legislation, preventive detention laws, and broad security 

frameworks has had significant implications for civil liberties and the democratic space in 
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India. Civil liberties refer to the fundamental freedoms guaranteed to individuals by the 

Constitution, including freedom of speech and expression, freedom of association, personal 

liberty, and the right to participate in political processes. These freedoms are essential for the 

functioning of a democratic society because they allow citizens to question authority, express 

dissent, and hold the government accountable. However, when extraordinary legal measures 

are applied in ways that restrict these freedoms, the democratic space within which citizens 

operate may gradually shrink. 

One of the most noticeable impacts of stringent security laws is the restriction on the freedom 

of speech and expression guaranteed under Article 19(1)(a) of the Constitution. Democratic 

societies depend on the ability of individuals, journalists, academics, and activists to openly 

discuss public policies, criticize government actions, and advocate for social and political 

change. However, when dissenting voices are subjected to criminal prosecution under laws 

designed to combat terrorism or threats to national security, individuals may begin to fear legal 

consequences for expressing their views. This phenomenon is often described as a “chilling 

effect,” where the mere possibility of legal action discourages individuals from exercising their 

fundamental rights. As a result, the marketplace of ideas that sustains democratic debate 

becomes constrained. 

The application of stringent laws can also affect the activities of civil society organizations 

and human rights defenders. Civil society organizations play a crucial role in democratic 

governance by advocating for marginalized communities, monitoring government actions, and 

promoting transparency and accountability. However, when activists or members of such 

organizations face allegations under anti-terror or national security laws, it may create an 

atmosphere of uncertainty and intimidation. This environment can discourage civic 

engagement and weaken the role of civil society as a watchdog over governmental power. 

Another significant impact is seen in the context of peaceful protests and public 

demonstrations. The right to assemble peacefully and express collective grievances is an 

important aspect of democratic participation. Social movements, student organizations, and 

grassroots campaigns often rely on protests to raise awareness about issues such as social 

justice, environmental protection, and human rights. However, when protest activities are 

treated as threats to public order or national security, authorities may invoke stringent legal 

provisions to disperse demonstrations or detain participants. Such actions can limit the ability 

of citizens to organize and advocate for change through peaceful means. 
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The impact on civil liberties is also evident in the realm of media freedom. A free and 

independent press is essential for informing citizens, exposing wrongdoing, and facilitating 

public debate. Journalists who investigate sensitive issues such as security operations, 

government policies, or allegations of human rights violations play an important role in 

strengthening democratic accountability. However, when journalists face legal scrutiny under 

broad national security laws, it may discourage investigative reporting and lead to self-

censorship within the media. This can ultimately weaken the flow of information available to 

the public. 

In addition to affecting individuals and organizations, the use of extraordinary legal measures 

can influence the broader political environment. Democracies rely on open dialogue between 

the state and its citizens, where competing viewpoints can be expressed without fear of 

repression. When dissenting opinions are framed as threats to national security, the distinction 

between legitimate political disagreement and unlawful activity becomes blurred. Such 

developments may lead to the narrowing of democratic discourse and the marginalization of 

alternative viewpoints. 

The prolonged detention of individuals under stringent legal frameworks also raises concerns 

about the protection of personal liberty. When individuals remain in custody for extended 

periods without conviction, it can create the perception that legal processes themselves are 

being used as instruments of punishment. The impact of such detention is not limited to the 

accused individuals; it also affects their families, communities, and professional lives. Over 

time, these consequences may contribute to a broader sense of insecurity among citizens 

regarding the exercise of their constitutional rights. 

Furthermore, the use of expansive legal definitions within certain laws may contribute to 

uncertainty regarding what forms of expression or association are considered lawful. When 

legal provisions are interpreted broadly, individuals may find it difficult to determine the 

boundaries of permissible conduct. This uncertainty can lead to increased caution in 

expressing opinions or participating in public debates, thereby limiting the vibrancy of 

democratic discourse. 

The impact on democratic space is also reflected in the relationship between citizens and the 

state. A healthy democracy requires mutual trust between the government and the people it 

governs. When citizens perceive that laws intended for national security are being applied in 

ways that restrict legitimate democratic activities, public confidence in legal institutions may 
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weaken. Maintaining this trust is crucial for the legitimacy of governance and the effective 

functioning of democratic institutions. 

It is important to recognize that states have a legitimate responsibility to protect national 

security and public order. Threats such as terrorism and violent extremism require strong legal 

responses to ensure the safety of citizens and the stability of society. However, the pursuit of 

security must be balanced with the protection of constitutional freedoms. Excessive reliance 

on extraordinary legal powers without adequate safeguards may inadvertently undermine the 

democratic values that such laws aim to defend. 

In a constitutional democracy like India, safeguarding civil liberties is essential for preserving 

the rule of law and maintaining an open and participatory political system. Strengthening 

institutional accountability, ensuring judicial oversight, and promoting transparency in the 

application of security laws are important steps toward protecting democratic space. 

Ultimately, the health of a democracy depends not only on the ability of the state to maintain 

order but also on its willingness to respect and protect the fundamental rights of its citizens. 

BALANCING SECURITY AND LIBERTY 

The challenge of balancing national security with the protection of civil liberties remains one 

of the most complex issues in constitutional democracies. In India, the State has a legitimate 

duty to protect its citizens from threats such as terrorism, insurgency, and organized violence. 

However, the methods adopted to ensure security must not undermine the constitutional values 

of liberty, justice, and the rule of law. The Indian Constitution envisions a democratic 

framework where individual freedoms are protected while allowing the State to impose 

reasonable restrictions in the interest of sovereignty, security, and public order. 

National security laws, including anti-terror legislation and preventive detention statutes, are 

often justified on the ground that extraordinary threats require extraordinary measures. 

Terrorism, by its nature, poses serious challenges to conventional law enforcement 

mechanisms because it involves covert networks, transnational linkages, and ideologically 

motivated violence. As a result, the State argues that strong legal tools—such as extended 

detention, restrictions on bail, and enhanced surveillance—are necessary to prevent attacks 

and maintain public safety. From this perspective, anti-terror laws are seen as preventive 

instruments designed to neutralize threats before they materialize. 
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However, the pursuit of security must be balanced against the constitutional guarantees of due 

process and fundamental rights. Articles 14, 19, and 21 of the Constitution collectively protect 

equality before the law, freedom of expression, and the right to life and personal liberty. These 

rights form the backbone of democratic governance and cannot be arbitrarily curtailed in the 

name of security. When laws grant excessive powers to the executive—such as broad 

definitions of terrorism, prolonged pre-trial detention, or limitations on judicial scrutiny—they 

risk undermining these constitutional protections. The challenge, therefore, lies in ensuring 

that security measures remain proportionate, transparent, and subject to effective oversight. 

The judiciary has repeatedly emphasized that national security concerns cannot completely 

override fundamental rights. Courts have attempted to strike a balance by interpreting 

constitutional provisions in a manner that protects both individual liberty and public safety. In 

A.K. Gopalan v. State of Madras (1950), the Supreme Court initially adopted a narrow 

interpretation of personal liberty, allowing preventive detention laws considerable leeway. 

However, this approach evolved significantly in Maneka Gandhi v. Union of India (1978), 

where the Court held that any procedure depriving a person of liberty must be “just, fair, and 

reasonable.” This judgment broadened the scope of Article 21 and reinforced the principle that 

State action must satisfy standards of procedural fairness. 

In later cases involving national security legislation, the Supreme Court has continued to 

grapple with the delicate balance between liberty and security. For instance, in Kartar Singh 

v. State of Punjab (1994), while upholding certain provisions of the Terrorist and Disruptive 

Activities (Prevention) Act (TADA), the Court recognized the potential for misuse and 

stressed the need for strict procedural safeguards. Similarly, in People’s Union for Civil 

Liberties v. Union of India (2004), the Court emphasized that surveillance and interception of 

communications must be regulated by clear procedures to prevent arbitrary intrusion into 

individual privacy. 

Another important development in the jurisprudence of liberty and security emerged in Justice 

K.S. Puttaswamy v. Union of India (2017), where the Supreme Court recognized the right to 

privacy as a fundamental right under Article 21. The Court held that any restriction on privacy 

must satisfy the tests of legality, necessity, and proportionality. This judgment has significant 

implications for anti-terror laws and surveillance measures, as it requires the State to justify 

intrusive actions with strong legal and constitutional grounds. 
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Despite these judicial interventions, concerns remain regarding the practical implementation 

of safeguards. The prolonged incarceration of individuals without trial, the low conviction 

rates under certain anti-terror laws, and allegations of misuse against political activists, 

journalists, and minority groups highlight the persistent tension between security policies and 

civil liberties. Critics argue that an overemphasis on national security may create a climate of 

fear and suppress legitimate dissent, thereby weakening democratic institutions. 

A sustainable approach to balancing security and liberty requires adherence to constitutional 

principles and institutional accountability. First, laws dealing with national security must 

incorporate clear definitions, limited executive discretion, and robust procedural safeguards. 

Second, judicial review should remain accessible and effective, allowing courts to examine 

the legality and proportionality of State action. Third, legislative oversight and independent 

review mechanisms can help ensure that security laws are not misused for political purposes. 

Ultimately, the strength of a democracy lies not only in its ability to defend itself from threats 

but also in its commitment to protecting the rights and freedoms of its citizens. While national 

security is undeniably important, it must not come at the cost of constitutional values. A 

democratic State must continuously strive to maintain an equilibrium where security measures 

coexist with the preservation of liberty, transparency, and justice. Only through such a 

balanced approach can India uphold its constitutional vision of a free, democratic, and rights-

respecting society. 

CONCLUSION 

The criminalization of dissent in India raises significant constitutional, legal, and democratic 

concerns. In a democratic society, dissent is not merely a tolerated activity but an essential 

component of political discourse and social progress. The ability of citizens to question 

authority, criticize government policies, and express alternative viewpoints strengthens 

democratic institutions and promotes accountability. However, the increasing reliance on 

stringent anti-terror laws, preventive detention mechanisms, and expansive interpretations of 

national security has created an environment in which legitimate dissent is sometimes treated 

as a threat to the State. 

Anti-terror legislations and preventive detention laws were enacted with the objective of 

safeguarding national security and preventing serious threats such as terrorism and organized 

violence. While the State has a legitimate responsibility to maintain public order and protect 
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its citizens, the exercise of such powers must remain consistent with constitutional guarantees. 

When these laws are applied in an overly broad or arbitrary manner, they risk undermining 

fundamental rights such as freedom of speech and expression, personal liberty, and the right 

to fair trial. Prolonged detention without trial, restrictions on bail, and vague statutory 

definitions may weaken the principles of due process and the rule of law. 

The judiciary has played an important role in addressing these tensions by interpreting 

constitutional provisions in a manner that seeks to preserve both national security and 

individual freedoms. Through landmark decisions, the Supreme Court of India has emphasized 

that any restriction on personal liberty must be fair, just, and reasonable, and that executive 

power must always remain subject to constitutional scrutiny. Nevertheless, judicial oversight 

alone may not be sufficient to prevent the potential misuse of broad security legislation. 

Therefore, it becomes essential for the legislature, judiciary, and civil society to work 

collectively to ensure that laws designed to protect the nation do not become instruments for 

suppressing democratic participation. Clear statutory safeguards, periodic legislative review 

of security laws, transparent investigative procedures, and effective judicial remedies are 

necessary to maintain the delicate balance between security and liberty. 

In conclusion, a healthy democracy must protect both national security and the fundamental 

freedoms of its citizens. The challenge lies not in choosing one over the other but in ensuring 

that security measures operate within the framework of constitutional values. Safeguarding 

dissent, strengthening due process, and upholding the rule of law are vital to preserving India’s 

democratic character. Only by maintaining this balance can the State effectively combat 

genuine threats while simultaneously protecting the democratic rights that form the foundation 

of the Constitution. 
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